


I
The Putfontei n experience 

t was during the 1970s that I experienced forced removals at first­

hand. The Batloung community of Putfontein were being removed 

by the government from rich agricu ltural land in the heart of the 

maize belt. 

The irony was that part of the land had been given to them by 

President Kruger in recognition of their contribution to the Boer 

struggle against the British . The rest they had bought over time. 

It is not possible to convey how it felt to stand before a community 

outside a court and tell them that they would not see the sun rising 

from the same place again. The chasm between my privileged security 

and their vulnerable existence within the same country was never 

more acute nor more painful . What was real to me was that the State 

only had itself to blame when, amongst the community's youth, there 

would be those who would head north to return later filled with 

ideals worth fighting for. 

A quarter of a century later and thanks to Geoff Budlender SC's 

commitment while still at The Legal Resources Centre, the community 

was restored to their land in one of the early settlements under the 

Restitution of Land Rights Act 22 of 1994. 

The events that led to the removal of the Batloung community 

were stark. Other communities that enjoyed full or limited rights in 

land were dispossessed in more subtle ways. Nonetheless, the effect 

was the same. They too lost the ability to sustain themselves off the 

land and lost the security of tenure that could have been passed on to 

their children. 

Popela 
At the edge of the Magoebaskloof in the Limpopo, the descendants 

of Popela Maake's clan had enjoyed undisturbed possession of land 

until white farmers began settling amongst them in the latter part of 

the nineteenth century and started registering land title. As occurred 

elsewhere in the world, there was no recognition of indigenous land 

rights. Farmers did however acknowledge the continued entitlement 

of the community to live on the land and to derive benefits in the 

land that could be passed on. The implementation of the Black Land 

Act 27 of 1913 ensured that these rights in land could not be quanti­

fied because from then blacks were precluded from owning land or 

any right in land outside a designated scheduled area. 

Between the period 1913 to 1936, the government adopted mea­

sures to control blacks in white areas including farming areas. This 

was effected through legislation that only entitled blacks who were 

registered labour tenants, squatters or servants to continue living 

there. Its purpose was to get rid of blacks who occupied land without 

their labour being essential. 

After the Nationalist Government took power in 1948, the 1936 

Act was vigorously enforced. A systematic plan was implemented 

to eliminate squatting and to transform labour tenancy into wage 

labour. The Prevention of Illegal Squatting Act of 1951 enabled 

farmers and local authorities to evict labourers with relative impunity. 

The Bantu Laws Amendment Act of 1964 became the mechanism to 

forcibly remove squatters and labour tenants during the 1960s and 

1970s. In a circular Notice during August 1969, the Department of 

Bantu Administration and Development required farmers to ensure 

that by the end of 1970 the labour tenancy system would cease 

to exist. In a Government Notice of 31 July 1970, labour tenant 

contracts in a number of areas, including the area where the Popela 

community lived, were prohibited. 

Before the 1970 circular notice and during 1969, the registered 

owners of the Boomplaats farm decided to terminate all labour 

tenancy arrangements. No compensation was received for the loss of 

their rights aside from a few bags of maize. Prior to the termination 

of their labour tenancy, the Popela community had been entitled to 

live on the land from generation to generation, to build homes, to 

establish a gravesite, to plant crops and to graze their livestock on 

exclusive areas and to store and sell surplus produce. In return, family 

members would have to work for two days in a week. The families 

were told that they could no longer graze or cultivate and that they 

must either work for wages or leave the farm. 

Some 25 years later, individual claims for land rest itution were 

lodged under the provisions of section 2 of the Restitution Act. A 

claim was also lodged in the name of the Popela Community in 

respect of the descendants of all those who had lived on the farm 

at the time of dispossession in 1969. The claims were resisted by the 

new land owners. This resulted in a referral to the Land Claims Court. 

Land Claims Court and SCA 
decision 
The Land Claims Court heard evidence in regard to the indigenous 

rights held by the community's forefathers. It also received expert 

testimony. 

The Land Claims Court assumed that the individual claimants had 

been dispossessed of their cropping and grazing rights in 1969. It 

however held that the dispossession was not the result of past racially 

discriminatory laws or practices but the independent acts of the land 

owners who had decided to terminate the labour tenancy on purely 

commercial grounds. The court accepted the land owners' evidence 

that they were unaware of any racially discriminatory laws at the time. 

The court also found that there had to be some form of accepted 

tribal structure in order to constitute a 'community' for the purposes 

of the Act. 

The decision on appeal to the SCA is reported as Popela 

Community & Others v Goedgelegen Tropical Fruits (Pty) Ltd 2007 (2) 

SA 21 (SCA) . The SCA dismissed the appeal. It held that even if the 

land owners knew of the projected phasing out of the labour tenant 

agreements by government, this was insufficient to establish the 

necessary causal link between the racially motivated law or practice 

and the dispossession. 

The court said that the Restitution Act did' ... not require every 

dispossession of land taken in the context or even in the furtherance 

of the apartheid doctrine to be made good. It envisages reparation 

in respect of a racially discriminatory law or practice of government 

or one of its agencies ... that directly or indirectly resulted in 

dispossession.' The SCA also expressed grave doubt that even if 

the farm owners' ... knew of the projected phasing out of labour 

tenancy agreements .. . that knowledge, by itself and without any 

counselling or prompting by a government agency to move in that 

direction, would be sufficient to establish the necessary causal 

connection between the racially motivated law or practice and the 

dispossession' (both extracts at para 14 of the judgment). 
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Constitutional Court decision 

The Constitutional Court upheld the appeal of the individual 
claimants and dismissed the appeal brought in the name of the 
community (as yet unreported but available on the Constitutional 
Court's website). 

The Constitutional Court resolved four fundamental issues 
concerning land restitution. 

First , it held that the definition of 'community' enjoyed a broad 
definition and was not to be equated with a tribal identity (at paras 
40 and 43). The court confirmed that the statutory definition of 
'community' was broad and only required that the right or interest of 
the group be derived from shared rules which determine access to land 
held in common (at paras 41 and 42). 

Secondly, the court held that it would be wrong to take a myopic 
view of apartheid legislation or State-sponsored practice. 

The claimants contended before the Constitutional Court that farm 
owners were allowed to remove the vestiges of the labour tenancy 
system without demur because the community's occupation of the 
land was subverted by legislation which reduced existing labour 

tenancy rights to that of limited duration and value. Moreover, these 
laws should be considered in the context of the plethora of other laws 
which ensured that blacks could not acquire title to land, could not 

insist on the recognition of existing rights in land, could not seek to 
protect those existing land rights against further erosion, precluded 
them from asserting rights to occupy or move on land in non-scheduled 
areas save as squatters or servants or labour tenants, could not unionise 
nor withhold labour nor otherwise effectively bargain by reason of 
the prevailing labour laws and could not lobby or otherwise have an 
effective voice in central government. 

The claimants' case was fortified by the evidence of Dr. Schirmer, 
who confirmed that white labour tenants ('bywoners') were treated 

differently to black labour tenants . Bywoners could obtain full ownership 
rights through agricultural programs and Land Bank grants. 

It was submitted that all these features constituted a ' ... grid of 
integrated repressive laws which were aimed at furthering the then 
Government's policy of racial discrimination which created both spatial 
apartheid and a (perceived malleable) cheap labour force based on 
inequality between those classified as blacks and those classified 
as whites.' It was contended that the farm owners could not have 
dispossessed the claimants if these laws and state practices of racial 
discrimination did not exist. 

The Constitutional Court accepted these submissions and held that 
the SCA's finding that there was only one piece of relevant legislation 
, ... falls short of recognising the full range of the racist legislative 
scheme, policies and practices on land from 1913 to 1970 and their 
disastrous impact on the rights in land of black people' (at para 56). 

Thirdly, the Constitutional Court confirmed that it was legitimate to 
have regard to the historic erosion of indigenous land rights to labour 
tenancy rights in order to grant a restitution order to those who had 
been dispossessed. 

Finally, the Constitutional Court was requested to consider causation 
as an interpretive issue and not simply an adoption of tests used in 

criminal law, contract or delict. 

It was urged that the Restitution Act differs fundamentally from 
those other branches of law because it is not based on fault or other 
forms of blameworthy conduct nor is any land owner or predecessor 
in title held legally responsible for any dispossession. Rather, it was 
argued that the provisions of the Act fall squarely within the concept of 
a justified expropriation determined by public interest and public policy 
under sections 25(4) and (7) of the Constitution. 

Since the Restitution Act was concerned with the consequences of 
racially discriminatory laws and practices, not the motive behind an 

44 advocate August 2007 

F 

individual act or event which resulted in dispossession, nor in attaching 

individual accountability, the 'but for' test (causa sine qua non) was 

not reconcilable with the wording adopted by the Legislature. It would 

yield anomalous and absurd results. For instance, a restitution claim 

would fail if the land owner was motivated equally by economic and 

racial considerations. 

It was accepted that the legislature may nonetheless have intended 
some practical limitation, but this should be tested by reference to 

reasonableness or remoteness or similar criteria. 

The court said that section 2 of the Restitution Act sets its own 

limitations. In this context, it requires that only conduct or omissions 

causally connected to discriminatory laws or practices of the State or 

of a public functionary will entitle a claimant to restitution (at para 

67). The Constitutional Court went on to say that the claim ' ... is 

neither punitive in the criminal law sense nor compensatory in the civil 

law sense. Rather, it advances a major public purpose and uses public 

resources in a manifestly equitable way to deal with egregious and 
identifiable forms of historic hurt' (at para 68 - see also para 67). 

The court concluded that the term 'as a result of' in the context of 

the Restitution Act ' ... is intended to be less restrictive and should be 

interpreted to mean no more than 'as a consequence of' and not 'solely 

as a consequence of'. It is fair to add that, on this construction, the 

consequence should not be remote, which means that there should be 

a reasonable connection between the discriminatory laws and practices 

of the State on the one hand, and a dispossession on the other. For 

that determination, a context sensitive appraisal of all relevant factors 

should be embarked upon ' (at para 69 and see also para 66) . 

The Constitutional Court declared that the individual claimants 

had been dispossessed of a right in land after 19 June 1913 as a 

consequence of past racially discriminatory laws and practices and 

were therefore entitled to restitution. 

The court considered that the test as to whether a community 

existed was to be determined at the time of the dispossession . By then 

those living on the farm did not derive their possession and use of land 

from common rules but rather at the direction of the land owner. 

The court accepted that' ... despite the fiction of the common law 

in regard to the consensual nature of labour tenancy, on all accounts, 

the labour tenancy relationships in apartheid South Africa were 

coercive and amounted to a thinly veiled artifice to garner free labour' 

(at para 46), but held that at the time of dispossession, there was no 

evidence that the community on the farm held the land in common 

under shared rules that could be enforced (at paras 46 and 47). The 

appeal on behalf of the community was therefore dismissed. Perhaps 

one of the difficulties related to the relatively small size of land available 

and the extent of dispersal by 1969. 

Lest we forget 
The Constitutional Court's decision in Popela contextualises the 
intricate web of apartheid laws and their actual impact on people's 

civil rights. 

When reading the papers for the appeal to the Constitutional 
Court, I was haunted by photographs of Kristallnacht when in 1938 

many citizens of Germany smashed the shop windows of Jewish 
people with impunity, imbued with the spirit of national socialism and 
the practices sanctioned by their government, not because a law told 

them to do so. 

The Popela judgment hopefully ensures that it will not be possible 

to forget the pervasive and demeaning nature of apartheid and its 
consequences. The decision is a reminder of what deeds we are 

able to inflict on our fellow citizens based on convictions of self 

righteousness fuelled by state rhetoric. ~ 


