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The fundamental principles of cross-
examination in American trial practice:

Part I]
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or the most part, Irving Younger’s Ten

Commandments taught American trial

lawyers how not to cross-examine.
However, the ultimate question still loomed:
How then do you cross-examine?

Beyond the Ten Command-
ments: The Three Rules

The Ten Commandments focused on cross-
examination as a largely defensive manoeu-
vre. Younger’'s message to the prospective
cross-examiner was clear: Try not to get hurt
too badly.

Modern American trial advocacy has
resoundingly rejected this mindset. Cross-
examination is no longer viewed as a
defensive maneoevre in the courtroom.
Rather, it is an offensive series of tactics
designed to advance the cross-examiner's
theory of the case.

The cross-examiner can best advance her
theory of the case if she keeps in mind the
dual purpose of cross-examination:

1 Eliciting favourable testimony (so-
called constructive cross-examination).
This involves getting the witness to admit
those facts that support the cross-examiner’s
theory of the case.

2 Destructive cross-examination. This
involves asking those questions that will
discredit the witness and/or her testimony
so that the factfinder! will minimize or even
disregard them altogether.

Of course, the cross-examiner may utilise
only one of these approaches with particular
witnesses. Conducting a  destructive
cross-examination of a jailhouse snitch is
particularly effective, for example, while a
constructive cross-examination would be
of little, if any, value. In my experience,
however, most adverse witnesses have at
least one or two helpful nuggets to offer
on cross-examination. Therefore, the cross-
examiner should always consider eliciting
favourable testimony from the witness before
attempting a destructive cross-examination.

Whether you conduct a constructive or
destructive cross-examination, the need
to control the witness is of paramount
importance. In The Art of Cross-Examination,
Francis Wellman cautions:

‘In all of your cross-examinations, never lose
control of the witness; confine his answers to
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the exact questions you ask. He will try to
dodge direct answers or if forced to answer
directly, will attempt ... an explanation that
will rob his answer of the benefit it might

otherwise be to you. 2

While, historically, authors on trial advocacy
have unanimously agreed that control of the
witness is absolutely critical, precious little
has been written about how to practically
establish that control in a courtroom.
Younger's Ten Commandments were a
valiant first effort, but even these are viewed
today as too prescriptive, and focused too
closely on cross-examination as a defensive
manoeuvre.

Cross-examination experts Roger Dodd and
Larry Possner, have suggested that there are
three — and only three — rules for effective
witness control, and, hence, successful cross-
examination. The three rules are:

1 Ask leading questions only.
2 Establish one new fact per question.

3 Cross-examine in a logical progression to
a specific goal.3

The first two rules deal with the language
of cross-examination, and the third with the
structure of cross-examination. These rules
represent the most progressive thinking on
cross-examination in modern American trial
advocacy, and, hence, they deserve closer
scrutiny.

Rule Number 1: Ask leading
questions only

The Federal Rules of Evidence* and the rules
of evidence of all the States, permit leading
questions on cross-examination. This right
is almost wholly denied the direct examiner.
The leading question is the fundamental
distinguishing factor of cross-examination.
It is the critical advantage afforded the cross-
examiner that should always be pressed.
Yet, in American trial practice, this is an
oft-violated rule. Inexperienced trial lawyers
usually make two interrelated mistakes: they
lead too much on direct examination and too
little on cross-examination.

For generations past, when asked what
a leading question is, trial lawyers have
given the standard definition of Bergan
and Cornelia Evans’s Dictionary of
Contemporary American Usage, that is, ‘a
question so worded as to suggest the proper
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or desired answer.” Nowadays, however, trial
advocacy teachers view this definition of a
leading question as far too lax.

A proper leading question on cross-
examination should not merely suggest the
answer, it should declare it> Actually, the
term ‘leading question’ is a misnomer, since
a leading question is not a ‘question” at all.
Rather, it is a short, declarative statement,
followed by affirmation from the witness. In
short, when asking proper leading questions
on cross-examination, the cross-examiner
testifies and the witness simply ratifies.

Note the progression in the following
examples from an open-ended question
that has little place in cross-examination
to a ‘proper’ leading question of the kind
advocated by cross-examination experts
today:

Q: How do you feel about drinking?

Most trial lawyers will identify this question
as open-ended, because it leaves the witness
free to respond in any way that she may
choose.

Q: Do you like to drink?

Many trial lawyers of the old school would
argue that this question is leading, since
it suggests a monosyllabic (‘yes’ or 'no’)
answer. However, it is not. It still falls far
short of the desired goal of declaring the
answer.

Q: You like to drink, don’t you?

Irving Younger would have applauded this
question as a proper leading question in
accordance with The Ten Commandments.
It is unquestionably more closed ended, and
more conducive to a restrictive monosyllabic
answer. However, modern American trial
advocates would take it even further.

Q. You drink?

Q: You like it?

Making the question even shorter by asking
two questions, each limited to a single fact,
further limits the witness’s room to manocu-
vre. After the witness answered ‘yes’ to the
first question, she can hardly answer 'no’ to
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