
Fly on the wall 


F
ly had heard that bigwigs were 
to gather to chew the fat about 
our government's vision of judi­

cial independence as manifested in the 
latest 'package' of bills, replete with 
constitutional amendment, to spring 
from the Department of Railroading. 
Fly considered that it was the sort of 
occasion that, well, a self-respecting 
Fly on the Wall ought by all accounts 
to attend. After all, the attendance of a 
squad of Flies in the Ointment was a 
fortiori. Spilg SC assured all attending 
that neither Old Mutual nor Webber 
Wentzel Bowens, the host, was pay­
ing for the event. All, in other words, 
would be well. There had been a lot 
of muttering in the newspapers, some 
pointed, some less so, and Fly thought 
it prudent to obtain a feel of the vibe, 
as some might say. Was it nothing to 
worry about? Was it serious stuff? And 
so on. 

Well. Avian Flu had hit Nigeria the 
week before. That had caused Fly some 
worry. After all, what's in Lagos tends 
to be on the streets of Jo'burg, any 
which way you care to smoke it. After 
listening to the former Chief Justice 
and former Justice Kriegler (if these 
are the right terms to use now that a 
judge is a judge for life), Avian Flu in 
Nigeria, and now in France, seemed, 
on the whole, quite benign a phenome­
non, viewed holistically. Fly has a rule: 
if those you admire and respect look, 
sound and talk worried, and badly 
worried, and particularly if those who 
are oft criticised for over-employment 
of the kid glove and the velvet touch 
in these matters, suddenly assume the 
chilling stridency of the chap on the 
street corner reminding you that the 
end of the world is nigh, then it's time 
to panic. That sums up, in Fly's way of 
looking at things, the theme of former 
Chief Justice Chaskalson's address: 
'ladies and gentlemen ... time to panic.' 
Maleka SC expressed what appeared 
to have been a consensus view - never 
having heard Arthur Chaskalson so 
passionate. The message we hear is 
loud and clear, said our former Chief 
Justice: 'The executive is now in con­
trol. You (the judges) are not.' 
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Johann Kriegler said he was not 
going to be nearly as polite as Arthur 
Chaskalson had been. No disappoint­
ment there. His response to the driv­
el contained in the preamble to the 
relevant legislation was 'Ye Gods!' 
Any chap who could deliver himself 
of a concept like 'the commonwealth 
model' was 'either a fool or a scoun­
drel'. The platitudes riddling the pre­
ambles made one ask, 'pass the sick 
bag'. Lest that were sufficient, he said 
he would be blunt. The heads of court 
and current chief justice were mainly 
black -- was the government now say­
ing that, the judiciary having been 
transformed to an appreciable extent, it 
could no longer be trusted? 

If this were not his own country the 
trias politica of which these gentle­
men were discussing, Fly would have 
enjoyed this immensely. To cheer or 
to run? That was the question. Judge 
Kriegler's theme was 'look at me. 
I've been there. I've heard it solemnly 
declared that, to engage in great social 
engineering and big policy strides, one 
needs to take a bit of judicial indepen­
dence here, grab a bit of liberty there. 
I've heard it before. I do not believe it 
for a second.' 

The current Chief Justice also spoke. 
Fly was curious to see to what extent 
the obvious awkwardness of the 
incumbency would affect the content 
of his address. The message was no 
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less forceful for being delivered in the 
swaddling clothes of understatement. 
The Chief Justice mentioned worries. 
He mentioned concerns. And he asked 
questions, the most telling of which 
was whether, when we as a society 
evol ved towards a conceptualisation of 
judicial independence, we decided to 
evolve forwards, or backwards. There 
was not a shadow of doubt what direc­
tion the Chief Justice saw the current 
bills as taking. He said as much. 

Prof Albertyn of Wits pointed to the 
main feature, from the public's point of 
view, of the package of laws about to 
hit the press, namely silence - a sense 
of things happening behind closed 
doors and for opaque reasons. Prof 
Albertyn also pointed to the vague­
ness of the constitutional amendments 
- such that, where they appeared harm­
less, they were unnecessary, and where 
they appeared potentially substantive, 
they were dangerous (or something to 
that effect). Fly is opposed to vague­
ness at the best of times (save when it 
makes for good exception fodder). But 
in a constitutional provision that may 
be used to control the purse strings and 
workings of the court, and through the 
purse strings and workings, ultimately 
the judgements, it's a wicked animal 
indeed. 

The DG, no doubt having expected an 
occasion with a tone somewhat dif­
ferent, performed remarkably well for 
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one who was squirming under hostile 
fire. Fly heard how the government 
was merely trying to draw practically 
necessary lines between administration 
and judicial functions, and how it des­
perately wished to relieve the courts of 
the embarrassment of having to autho­
rise contractors to fix the air-condition­
ing. Fly heard that the Department was 
striving for an approach that would 
give further expression to the separa­
tion of powers. Fly also heard a guffaw 
or two. The DG even recognised the 
wisdom in a theme raised by Judge 
of Appeal Bob Nugent, namely the 
danger, for future purposes, of consti­
tutionally entrenching (as opposed to 
merely seeking to enact) a relationship 
of dependence between the judiciary 

Ode to Maternity Tax 

Oh at 621 babies were raining 

Amidst all the working and training, 

Then klip in die bos 

Yon Shanee did toss 

And many men insight were feigning. 

It seems from the reams of debate 

That the klip in die bos did create 

That we pay quite a bunch 

For the dinner and lunch 

And we're shibboleth-prone too of late. 

and the executive as far as the adminis­
tration of the courts was concerned. 'I 
hear you', he seemed to be saying. Fly 
will have to wait and see. 

Fly was heartened to hear Chaskalson, 
Kriegler and Chief Justice Langa con­
firm, nay stress, that the current moves 
had nothing whatsoever to do with pro­
moting transformation. Lest there be 
any room for opportunistic doubt. 

After Mtshaulana had added what he 
advertised in anticipation would be 
a 'small comment', and Bizos had 
weighed in with (inter alia, of course) 
a point in limine that appeared to Fly 
to have been well taken (the absence 
of any consultation with the Judicial 
Services Commission as required by 
section 16(6)(a) of Schedule 6 of the 

But the warmth and the fuzz and the 

glow 

That so heartily all did bestow 

Upon Egalite 

And Fraternite 

Brought a tear to the eye too, you 

know. 

In the meantime yon Ish seems to think 

That some chess mixing in with the 

drink 

Would the brothers transform 

To Utopian norm 

While a-plotting bad bishops to sink 

Constitution) , it was a relief to have 
matters turn to a less charged discus­
sion of the question of the 'Apex Court 
of Appeal' and the twists and turns 
taken in debates between the LAC and 
the SCA about which Deputy President 
of the new twin court would enjoy 
seniority when and why exactly. 

The abiding feeling that accompanied 
Fly when he left was that of hav­
ing heard people of immense insight 
deliver the message 'Mene Mene Tekel 
Ufarsin.' We know what happened to 
the Kingdom shortly after the hand 
wrote thus on the wall. Fly hopes his 
government is able to pull back from 
the brink. If not, it will certainly not be 
because the judiciary said nothing. CD 

Now my feeling about this is such 

That the chessgames will render us 
much 

More proficient at chess 

And, yes, perhaps less 

Inclined to move pawns we don't 
touch. 

It seems, getting back to the mom, 

That we'd better pitch in with the tom 

After all, as they say 

We can choose if we pay 

For a kid or a calorie bomb. 

Frank Snyckers, Johannesburg Bar 

Understanding the judicial system 

'But the rationale given for this amendment of the Constitution, mark you, not just legislative interference, we're amending 
our Constitution ... says the Memorandum setting out the objects: "In order to provide that the Chief Justice is the head of the 
judicial authority and exercises responsibility over the establishment and monitoring of norms and standards for the exercise 
of the judicial functions of all courts." 

To which my only comment can be, Ye Gods! Who the hell wrote this? It is guff, it is rubbish, it is twaddle. The Chief Justice 
has never been responsible for the establishment and monitoring of norms and standards for the exercise of the judicial func­
tions of all courts. Courts don't function like that and whoever wrote this just doesn't understand how the South African judici­
ary functions.' ~ 

Former CC Justice Johann Kriegler at the GCB's conference on 'The Justice Bills, Judicial Independence and the Restructuring of the Courts.' 
The transcript of the conference is available at: http://www.sabar.co.za CD 
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